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Sub-contractor Addition and Substitution

S Tre— Policy and Procedure

Purpose

The purpose of this Policy is to state the policies and practices which all City
departments should follow to obtain the previous written Board of Control consent
required for a City contractor to add a subcontractor, or to substitute one subcontractor

for another subcontractor, under a City contract.

Policy and Procedure

Each subcontractor proposed for a City contract, whether for a purchase, public
improvement, or professional services, must be approved by the Board of Control (the
“BOC”) prior to the commencement of work and or services by the subcontractor.
Subcontractor approval will be considered by the BOC upon recommendation of the
department Director. A subcontractor identified as a certified Cleveland-Area Small
Business (“CSB”), a Minority Business Enterprise (“MBE”), or a Female Business
Enterprise (“FBE”) (each generically also a “certified sub-contractor”) proposed for a
contract, whether as an additional or substitute subcontractor, must also be verified as

such by the Office of Equal Opportunity (“OEO”).

Note: The City assumes no obligation to pay, and will not pay, a contractor for
any work and or services performed by a sub-contractor on the contract prior to
Board of Control approval of that sub-contractor.

Except upon occurrence of an emergency requiring immediate use of a subcontractor to
prevent an interruption of public service or endangerment of public health, safety or
welfare as declared and determined solely by the Director, the prime contractor is
responsible for submitting all required supporting documentation to the contracting
department Director, through the designated Project Manager for the contract (the
“Project Manager”), if any, no less than 3 (three) weeks in advance of the date the
additional or substitute subcontractor is needed on the project, to allow time for internal
and BOC approvals without delay or interruption of the project.

Note: The Director will not grant any City contractor additional time to meet
project deadlines, and will not authorize or pay additional compensation or delay
damages of any kind arising from the contractor’s inability to add or substitute a
subcontractor because the contractor failed to submit the approval request and
supporting documentation at least 3 (three) weeks in advance of the date the
additional or substitute sub-contractor is needed.



The contracting department Project Manager, if any, for a particular contract will serve,
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The contracting department Director is responsible for assessing the completeness and
sufficiency of the supporting documentation received from the prime contractor and
subcontractor, for timely processing of the documentation through the appropriate
internal department review(s) and approval(s) and forwarding to the OEO, if required,
for evaluation and approval prior to any placement on the Board of Control agenda and
for submitting the appropriate Board of Control resolution for approval.

Substitution for a Certified Subcontractor. A contractor must provide the contracting
department director, through the Project Manager, written justification for any proposed
substitution for a certified sub-contractor.

When obtaining one or more substitutes for a certified subcontractor, a contractor shall
make a good-faith effort to fulfill or exceed its original certified subcontractor
utilization commitment or the contract goal(s) for the contract, whichever is greater.
(Section 187.13 C.0.) The contractor shall document its good-faith effort by submitting
complete, revised OEO Schedules 2 and 3 to the contracting department Director,
through the Project Manager, with its request to the City for approval.

Note: The OEO shall evaluate each subcontractor addition and substitution for
increased CSB, MBE, or FBE participation even if the original contract had no
certified sub-contractor participation. ,

Federally Funded Projects. For projects funded directly or indirectly by the federal
government where the contracting department is responsible for monitoring
Disadvantaged Business Enterprise ("DBE") participation, the department’s monitoring
unit shall perform the role otherwise performed by OEO. The supporting documentation
for the evaluation and approval of an additional or substitute DBE subcontractor must
be forwarded to OEO for information purposes. The department Director shall also
submit any necessary supporting documentation with its request for Board of Control

approval.

Monitoring and Enforcement. The Project Manager shall, under direction of the
department Director, verify that the contractor’s subcontractor utilization complies with
the Board of Control’s subcontractor approval(s) by reviewing the contractor’s
documentation and by worksite visits. The presence on the Project worksite of any
subcontractor not previously approved by the Board of Control shall be immediately
reported to the department Director for action.

The Project Manager shall maintain copies of all verification records in the contracting
department.

Penalties for Non-Compliance. The Project Manager will document and report any
findings of non-compliance with this Policy by a contractor to the contracting



department Director. The department Director will then submit a copy of the findings,

-.and_a recommendation_for action or no_action,.to-the. Director_of. Law... If-non
compliance with Chapter 187 C.O. is found regarding a certified sub-contractor, the
department Director must also submit a copy of the findings to the Director of the QEO
for determination of sanction(s) or penalty (ies) under that chapter and/or under the
contract terms.
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Ordinance No.1660-A-09

{As a substitute for Ord, No. 1660-08}

Mayor Jackson and -
Councll Member Cimperman

As used In this Chapter, tha following words, phrases, and terms shall be definad
as set below:

(a) “Btdder”mearnsapexmnoffemagorpmposfng-tocontractwimmeaw
respectivefyhresponsetnaninvftaﬁontobidwmarequestprmposals. T

) D i ek e SR 1 Plrcentdne dicount tp the il
AR for the prpese of bid. -
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_{c)  ™Business Enterprise” means a firm, sole proprietorship, partnership,
assoclation, corporétion, company, or other business entity of any kind Including, but
niot imited to, a imited fiability corporation, Incorporated professional assuclation, joint
venture, estate, or trust .

(d)__ “C!ty"means'meatyofdeve!and,omo.

(e)  “Commerdially Useful Function® means when a Local Producer or Local-
‘Food Purchaser:

{1}  Assumes the actual and contractual responsibility for fumishing the
supplles or materals; .

(2) Isrecognized ae a provider of the contracted suppiles and matetials
by the industry involved;

' ) Ownsor!easesawaretmrse,yard,buiwfngoromerfadimﬁfw
stocking Invertory or otherwise eonducts business ina manner which Is usuaj
andcusﬁomarylnthefndustzy and mdcetforﬁ}emppﬂesormataﬁais; and

(4)  Distribttes, delivers, and services products primarily with its own
staff andfor equipment.

{f)  “Commissioner” means the Commissioner of Purchases and Supplies or
the Commissioner's designee,

(g} “Contract” means a binding agreemenit executed on or after the effective
date of this Local Producer, Local-Food Purchaser, and Sustainable Business Preference
Codebywhid:ﬂmatye%ma-grantsapﬂvﬂegeorismmtttaimexpendorm '
expand its funds or other FEsUrces, or confers a benefit having monetary value
Induding, but not limited to, a grant, loan, Interest In real or personal property, or tax
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Ordinance No.1660-A-09

(As a substitute for Ord. No. 1860-09)

Mayor Jackson and
Council Memb_er Cimperman

incentive In any form for or in.connection with any work, profect, or publle purpose
Including, but not limibed to, a contract for the: '

{1)  Construction of any public improvement, Including change orders or
subsidlary agreaments approved by the Clty during the performance of such
Construction; )

i

() Purchase of peysonal property;
(3)  Purchase of any supplies, equipment or services; or
(4  Lease of any personal propesty.

) “Contract” shall indude a binding agreement, funded or benefited by the City,
between a party fo a Contract and a third party, but shali exclude contracts with other
public entitles, except as provided In Section 187.08.

(")  “Contracting Department” includes any administrative department under
charge of the Mayor or any office, board,orcommissionteatedormmbuedasa
mmwwmmmmawmmmmemwmm-of&m

- Gty for the benefit or program of which the City enters.into a particular Contract,

6)] “Contradm"maansaseparaheofdwﬁngmme Business Enterprise
empioyingmeormmpwonsandparﬁdpaﬁngh&mpmmanmofamnhactam
shall include a Person In privity of contract with » Contractor for Implementation of a
Contract,

H “Dfrmr”meansmeomda!auﬂmrmdmmtﬁrmmaCOanbehaif
ofapammiarContacﬂngDmmnent ’

DLIFEORG "tr': A ¥ :‘ 4 ;
o ition Greilts doss ol e s ol b
the Copthtixacutedbadid on mpmmm

() "Local Contracting Market" or “Contracting Market” means the geographic
market area consisting of Cuyahoga County, Geauga County, Lake County, loraln
County, and Medina County, Ohio; provided, however, that with respect 1o growers or
producers of food only, the geographic market area shall Include: Erie County, Huron
County, Richiand County, Ashland County, Wayne County, Holmes County, Stark
County, Surmmit County, Portage Courtty, and Tuscarawas County.

{m} “Local Food” means and Includes food that Is grown, extracted, prodiced,
recyded or manufactured within the Local Contracting Market,

(N “Local Producer, Local-Food Purchaser, and Sustainable Business
Preference Coda”, “Preference Code”, “Code” or *Chapter” means all of the-provisions
of this Chapter 187A of the Codified Ordinances of Clevelard, Ohlo, 1976,




Ordinance No.1660-A-09

(As a substitute for Ord. No. 1650.08)

Mayor Jackson and
Councll Member Cimperman

(@) “Local Producer” means a Pesson that:

(1) has ks principal office {(headquarters) located physically In the Local
Contracting Market and whose highest executive officers and highest level
managers malntain thelr offices and perform thelr respective executive and
managerial funcions and duties in the Locat Contracting Market; and

(2 A grows food or fabricates goods, whether or not finlshed,
from organic or raw miaterials:

B. processes goods, materkals, food or other products so as to
!na‘easethe!rcommerdaivaiuebynotiassﬂmnsa%;

C. suppiies goods by pesforming a Commerdially Usaful
Function; or -

D. _ provides, by its quallfied full-time employees, malntenance,
repalr, personal, or professional services,

®)
Implementation of its City contract, purchases Local Food in an amouht comptising not
less than twenty percent (20%) ofme&Mnessﬁmmse'satyCGnuactammmt

{0} “Local Sustainabie Business” means a Business Enterprise that

Contracting Market and whose highest executive officers and highest level
managers malntaln thelr offices and perform thelr respective- executive and
managerial functions and duties In the Local Contracting Mar_ket; and

{2} has established sustainablfity goals for itself and s a inember of or
signatoty to a nationalty-recognlzed sustalnabllity program, which goals and
program have been determined acceptable by the Oty Chief of Sustainabllity or
other officer designated by the Mayor.

(r}  “OEO Director” means the Dlrector of the Office of Equal Opportunity of
the Chy.

(s}  “Person” means and Indudes a natural PErson, a Business Enterprise or
other entity, unless the context O usage requires otherwise,

()  Application of Bid Discount - A Contracting Depariment shall apply 2 Bid
nt of

: WO peroent-(2% ,toab!dt:ecefyadfrWaLomleducef;tprdp&:wrt
(2%} to a bid fecak from glﬂﬁi%ﬁ%%&s&, arsd two-percant (2%) to a
bid recalved from a Local-Food Purchasef; it thise e Lttt Bld
Distolint applied under this division (a) shail not excead four péircent (491, “Bid
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Ordmanc:e No.16606-A-09

{As a substituts for Ord. No. 1660-09)

Mayor Jéckson and
Counclt Member Clmparman

Discounts-appiied under this division (a) shall be In addltion to any Bid Discount applied
under Sections 187.03 and 187.05. The maximum amount of any Bld Discounts applled
to-a bid under this division {2} shall not exceed $50,000.00, provided, however, that the
maximum cumufative amount of all Bk Discounts applied to the bid under this dhivision

(a) and under Sections 187.03 and 187.05 shall not excead $75,000.00.

(@  Inaddition to ﬁtgose dutfes specified in Section 123.08 and Section 167,02,
the OEO Director, through ﬂfﬁcaofﬁquawppmuwwempioyeesasnemsary .
shall implement and enforca the provislons o this Code. ‘The OFO Directors ey
shall Include, but not be limited to:

(2)  Notifying an affected Contracting Department that the certificate or
appmvafpertalnlnghoaparﬂcularpezmn!sor!snofmnmﬂyeﬁecﬂveww
respacx:mmemattemforwmchmesamewaremed;

(3)  Inttiating and recelving complaints of nor-compliance with this
Code; and '

(4) Investigating eomplaints pertaining to non-cotnpilance with this
Code and recommending approprizte sanctions.

represented in s bid or proposal, the OO Director shall notify the Contractor of the
apparent breach of or default under the contract. The OEO Director may require a

reasonably necessary to determine Its status as & Local Producer or Locai-+ood
Purchaser or Local Sustainable Business In the performance of Its Contract,



Councll Member Cimpaeiian

- (6 The Ombmmshaﬂmammwmmemmmmmufmm '
of Local Privtie oy osiet _ : _

materials, supplles, or services In parformatice of the Contracting Departrnent’

@ No Person shalt wilifully falsify, a scheme, or
a material fact, or make any false, fictidous, or fraudufent :
representations or make Use of any false writing or docurment



Ordinance No.1660-A-09

{As & substituts for Ord. No. 1850-08)

Mayor Jackson and
Council Member Cimperman

contaln any false, fictitious, o fraudulent statement or entry In any matter administered
~ under this Chapter,

(b}  No Person shall fraudulently obtaln, attempt to obtain, or ald another
Person fraudulently obtalning or attempting to obtaln a Local Producer’s or Locat-Food

fc) mwpemnwmwolatesmepmfsmxsofﬁﬁsmwm Is guitty of a
misdemeanor of the first degres,

" {d) Inadmumwomefranediasmmbiewm:mwmmf
divisons (a)md(b)ofmmn,meombkmmymmendmamnm
Department Director, and a Contracting Department Divector may:

{H Rewmmencitnthem‘ectmoﬂawthatme City take such legal
action, whether aivil or crimiial, as the Director of Law deems appropriate;

- - (2) - Disqualify-a Bldder, Contractor, or other Business Enterprise from
eligibliity as Contractor, subdontractor, or Local Producer or LocakFood Purthaser
or Local Sustalnable Business for providing goods, materials, supplies; or satvices
mmmmammmmmmm,m - :

any liquidated damages specified In the Contract, | -

section 2, That Sections 187A.01 to 187A.06 and 187A.99 of the Codified
Ordirfarices of Cleveland, Ohio, 1976, shall take effect and be in force sixty (60) days

after passage of this ordinance,

Section 3, That this ordinance shall take effect and be In force from and after
the earliest period allowed by faw,

JBM:RFH;ni
D1-25-10

FOR: Mayor Jackson
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Exhibit “C”

NON-AIP CONTRACTS (CONSTRUCTION AND PROFESSIONAL
SERVICES)

GENERAL CIVIL RIGHTS PROVISIONS

The contractor agrees to comply with pertinent statutes, Executive Orders and
such rules as are promulgated to ensure that no person shall, on the grounds
of race, creed, color, national origin, sex, age, or disability be excluded from
participating in any activity conducted with or benefiting from Federal
assistance.

This provision binds the contractor and subtier contractors from the bid
solicitation period through the completion of the contract. This provision is in
addition to that required of Title VI of the Civil Rights Act of 1964.

SOLICITATION NOTICE

The City of Cleveland, in accordance with the provisions of Title VI of the Civil
Rights Act of 1964 (78 Stat. 252, 42 U.S.C. Sections 2000d to 2000d-4) and the
Regulations, hereby notifies all bidders that it will affirmatively ensure that any
contract entered into pursuant to this advertisement, disadvantaged business
enterprises will be afforded full and fair opportunity to submit bids in response
to this invitation and will not be discriminated against on the grounds of race,
color or national origin in consideration for an award

COMPLIANCE WITH NONDISCRIMINATION REQUIREMENTS

During the performance of this contract, the contractor, for itself, its assignees,
and successors in interest (hereinafter referred to as the “contractor”) agrees
as follows:

1. Compliance with Regulations: The contractor (hereinafter includes
consultants) will comply with the Title VI List of Pertinent
Nondiscrimination Acts And Authorities, as they may be amended from
time to time, which are herein incorporated by reference and made a part
of this contract.

2. Non-discrimination: The contractor, with regard to the work performed
by it during the contract, will not discriminate on the grounds of race,
color, or national origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The
contractor will not participate directly or indirectly in the discrimination
prohibited by the Nondiscrimination Acts and Authorities, including
employment practices when the contract covers any activity, project, or
program set forth in Appendix B of 49 CFR part 21.

1



3. Solicitations for Subcontracts, Including Procurements of
Materials and Equipment: In all solicitations, either by competitive
bidding, or negotiation made by the contractor for work to be performed
under a subcontract, including procurements of materials, or leases of
equipment, each potential subcontractor or supplier will be notified by the
contractor of the contractor's obligations under this contract and the
Nondiscrimination Acts And Authorities on the grounds of race, color, or
nationat origin.

4. Information and Reports: The contractor will provide all information
and reports required by the Acts, the Regulations, and directives issued
pursuant thereto and will permit access to its books, records, accounts,
other sources of information, and its facilities as may be determined by
the sponsor or the Federal Aviation Administration to be pertinent to
ascertain compliance with such Nondiscrimination Acts And Authorities
and instructions. Where any information required of a contractor is in the
exclusive possession of another who fails or refuses to furnish the
information, the contractor will so certify to the sponsor or the Federal
Aviation Administration, as appropriate, and will set forth what efforts it
has made to obtain the information.

5. Sanctions for Noncompliance: In the event of a contractor’s
noncompliance with the Non-discrimination provisions of this contract, the
sponsor will impose such contract sanctions as it or the Federal Aviation
Administration may determine to be appropriate, including, but not limited
to:

a. Withholding payments to the contractor under the contract until the
contractor complies; and/or

b. Cancelling, terminating, or suspending a contract, in whole or in
part.

6. Incorporation of Provisions: The contractor will include the provisions
of paragraphs one through six in every subcontract, including
procurements of materials and leases of equipment, uniess exempt by the
Acts, the Reguiations and directives issued pursuant thereto. The
contractor will take action with respect to any subcontract or procurement
as the sponsor or the Federal Aviation Administration may direct as a
means of enforcing such provisions including sanctions for noncompliance.
Provided, that if the contractor becomes involved in, or is threatened with
litigation by a subcontractor, or supplier because of such direction, the
contractor may request the sponsor to enter into any litigation to protect
the interests of the sponsor. In addition, the contractor may request the



United States to enter into the litigation to protect the interests of the
United States.

. TITLE VI LIST OF PERTINENT NONDISCRIMINATION ACTS AND
AUTHORITIES
During the performance of this contract, the contractor, for itself, its assignees,

and successors in interest (hereinafter referred to as the “contractor”) agrees fo
comply with the following non-discrimination statutes and authorities; including
but not limited to:

Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d ef seq., 78 stat. 252),
(prohibits discrimination on the basis of race, color, national origin);

49 CFR part 21 (Non-discrimination In Federally-Assisted Programs of The
Department of Transportation—Effectuation of Title VI of The Civil Rights Act of
1964);

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970, (42 U.S.C. § 4601), (prohibits unfair treatment of persons displaced or
whose property has been acquired because of Federal or Federal-aid programs
and projects);

Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 ef seg.), as
amended, (prohibits discrimination on the basis of disability); and 49 CFR part
27;

The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.),
(prohibits discrimination on the basis of age);

Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as
amended, (prohibits discrimination based on race, creed, color, national origin,
or sex);

The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope,
coverage and applicability of Title VI of the Civil Rights Act of 1964, The Age
Discrimination Act of 1975 and Section 504 of the Rehabilitation Act of 1973, by
expanding the definition of the terms “programs or activities” to include all of the
programs or activities of the Federal-aid recipients, sub-recipients and
contractors, whether such programs or activities are Federally funded or not);
Titles II and III of the Americans with Disabilities Act of 1990, which prohibit
discrimination on the basis of disability in the operation of public entities, public
and private transportation systems, places of public accommodation, and certain
testing entities (42 U.S.C. §§ 12131 - 12189) as implemented by Department of
Transportation regulations at 49 CFR parts 37 and 38;



The Federal Aviation Administration’s Non-discrimination statute (49 U.S.C. §
47123) (prohibits discrimination on the basis of race, color, national origin, and
sex);

Executive Order 12898, Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations, which ensures non-
discrimination against minority populations by discouraging programs, policies,
and activities with disproportionately high and adverse human health or
environmental effects on minority and low-income populations;

Executive Order 13166, Improving Access to Services for Persons with Limited
English Proficiency, and resulting agency guidance, national origin discrimination
includes discrimination because of limited English proficiency (LEP). To ensure
compliance with Title VI, you must take reasonable steps to ensure that LEP
persons have meaningful access to your programs (70 Fed. Reg. at 74087 to
74100);

Title IX of the Education Amendments of 1972, as amended, which prohibits you
from discriminating because of sex in education programs or activities (20 U.S.C.
1681 et seq).

. FEDERAL FAIR LABOR STANDARDS ACT (FEDERAL MINIMUM WAGE)
All contracts and subcontracts that result from this solicitation incorporate by
reference the provisions of 29 CFR part 201, the Federal Fair Labor Standards
Act (FLSA), with the same force and effect as if given in full text. The FLSA
sets minimum wage, overtime pay, recordkeeping, and child labor standards for
full and part time workers.

The contractor has full responsibility to monitor compliance to the referenced
statute or regulation. The contractor must address any claims or disputes that
arise from this requirement directly with the U.S. Department of Labor — Wage
and Hour Division.

. OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970

All contracts and subcontracts that result from this solicitation incorporate by
reference the requirements of 28 CFR Part 1910 with the same force and effect
as if given in full text. Contractor must provide a work environment that is free
from recognized hazards that may cause death or serious physical harm to the
employee. The Contractor retains full responsibility to monitor its compliance and
their subcontractor's compliance with the applicable requirements of the
Occupational Safety and Health Act of 1970 (20 CFR Part 1910). Contractor
must address any claims or disputes that pertain to a referenced requirement
directly with the U.S. Department of Labor — Occupational Safety and Health
Administration.



